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I. INTRODUCTION

Following the Texas Supreme Court’s decision in Sipriano,
 the Texas Legislature embarked on a mission to address groundwater regulation. There are now 95 Groundwater Conservation Districts
 (“GCDs” or “Districts”) around the state, and those Districts have a new planning process that must be completed by 2010. The amount of litigation over GCD decisions is also greatly increased, from Districts defending their decisions on applications to challenges over rulemaking. Since the Legislature added barriers to interbasin transfers of surface water in 1997 there is also a greater demand for groundwater. Those who want to market groundwater across the state are questioning the whole concept of relying upon local Districts for groundwater regulation.

This article provides an overview of groundwater law and the regulatory powers of GCDs, explore the diverse methods by which Districts are regulating groundwater production, and discuss the possible future challenges facing Districts.

II. THE COMMON LAW RELATING TO GROUNDWATER 

Other than for matters related to the protection of water quality in general, there is no statewide regulation of groundwater. "The laws and administrative rules relating to the use of surface water do not apply to groundwater."
 Instead, groundwater regulation is imposed by local groundwater conservation districts, legislatively declared to be the “state’s preferred method of groundwater management.
 “[S]uch districts are not just the preferred method of groundwater management, they are the only method presently available.”

Prior to the creation of groundwater conservation districts the use of groundwater in Texas was governed by the common law doctrine referred to as the "Rule of Capture."
 In Texas, the rule originated in Houston & T. C. Ry. Co. v. East.
 In that case, Mr. East owned a shallow well on his homestead that went dry after a railroad dug a larger, deeper well on the adjacent property and began pumping roughly 25,000 gallons of groundwater per day. Mr. East claimed the railroad’s operations were draining water away from Mr. East's well. Although he won his case at the trial court and the Court of Appeals, the Texas Supreme Court rejected East’s claim against the railroad for damages holding that a person who owns the surface of land is free to drill a well and use the water there from, even if such use causes the well of another to go dry.
 

Under the Rule of Capture, a landowner need not obtain any permit or other approval in order to drill a well and begin pumping groundwater from underneath his land; ownership of the land entitles the landowner to install a well and begin pumping. Landowners may essentially pump as much water as they wish, even if in doing so causes a neighbors' wells to go dry.
 The water withdrawn may be used on the site where the well is located, off-site, in the basin of origin, or outside the basin.
 

There are only three limitations under the Rule of Capture -- a landowner may not: (1) “maliciously take water for the sole purpose of injuring his neighbor;” (2) “wantonly and willfully waste” the water produced; or (3) negligently drill or produce from a well in a manner that causes subsidence on a neighbor’s property.
 The Rule of Capture has been "severely criticized" as being "harsh and outmoded."
 Texas is the only state in the country still following Rule of Capture for groundwater.
 The Rule provides no protection for landowners -- they can do nothing, short of drilling a deeper well and installing a bigger pump, to prevent the water under their land from being drained away by another pumper.
 While refusing to abandon the Rule of Capture in Sipriano, the Texas Supreme Court noted that there are “compelling reasons for groundwater use to be regulated."
 "In the past several decades it has become clear, if it was not before, that it is not [groundwater] regulation that threatens progress, but the lack of it."

The Rule of Capture means that in those areas of the state where no Districts exist there is no protection from a neighbor’s overproduction. The Texas Supreme Court's original adoption of the Rule of Capture in East was expressly premised on the supposition that the rule applies only in the absence of contrary legislation. "In the absence of . . . positive authorized legislation, as between proprietors of adjoining land, the law recognizes no correlative rights in respect to underground waters .. . ."
 The legislature decided the best means of protecting this resource is through groundwater conservation districts.

III. THE POWERS AND DUTIES OF GROUNDWATER CONSERVATION DISTRICTS 

It is against the backdrop of the Rule of Capture that GCDs came into existence. In 1917, the citizens of Texas voted to enact section 59 Article 16 of the Texas Constitution, which imposes the duty to protect Texas’ natural resources upon the Legislature. 

The conservation and development of all of the natural resources of this State . . . and the preservation and conservation of all such natural resources of the State are each and all hereby declared public rights and duties; and the Legislature shall pass all such laws as maybe appropriate thereto.

Tex. Const. Art. XVI, § 59(a). This provision makes it clear that “in Texas, responsibility for the regulation of natural resources, including groundwater, rests in the hands of the Legislature.”
 Article XVI, Section 59, expressly allows for the creation of groundwater conservation districts:

There may be created within the State of Texas . . . conservation and reclamation districts as may be determined to be essential to the accomplishment of the purposes of this amendment to the constitution, which districts shall be governmental agencies and bodies politic and corporate with such powers of government and with the authority to exercise such rights, privileges and functions concerning the subject matter of this amendment as may be conferred by law.

Groundwater conservation districts created under Article XVI, Section 59 are “held to be political subdivisions of the State, performing governmental functions, and standing upon the same footing as counties and other political subdivisions established by law."

In 1949, the Legislature first authorized the creation of “underground water conservation districts.”
 Over the next 30 or so years, relatively few GCDs were created. Since the 1980's, however, the number of Districts has proliferated. As of December 1, 2007, 91 Districts have been created and confirmed in Texas.
 Another four Districts are currently awaiting the outcome of confirmation elections scheduled for May 2008. Overall, GCDs now cover over half of the state, and approximately 90% of the state’s groundwater production is produced inside a GCD.
 
The powers and duties of GCDs are generally found in Chapter 36 of the Texas Water Code. Other laws governing water supply districts (such as Municipal Utility Districts, Fresh Water Supply Districts and Irrigation Districts) do not apply to districts governed by Chapter 36 and Chapter 36 prevails over any other law inconsistent with that chapter, except for any special laws governing a specific district.

The statutory provisions governing GCDs have, over the years, been amended repeatedly and substantially. Significant amendments occurred in 1997 (Senate Bill 1
), in 2001 (Senate Bill 2
), and in 2005 (House Bill 1763). These bills substantially amended Chapter 36 in ways that, for the most part, increased the powers of GCDs, required Districts to adopt stronger procedural rules, and provided for long-term, aquifer-wide planning.

Chapter 36 bestows upon groundwater conservation districts a wide array of powers to regulate and restrict groundwater production:

* Districts may make and enforce rules, "including rules limiting groundwater production based upon tract size or the spacing of wells” to conserve, preserve, protect and recharge groundwater in order to control subsidence, prevent degradation of water quality, prevent waste, and to carry out the powers and duties of the district.

* Districts may require a landowner to obtain a permit to drill, equip or complete a new well or "substantially alter" the size of an existing well. When determining whether to grant such a permit, the district may consider a variety of factors, including whether the proposed water usage "unreasonably affects existing groundwater and surface water resources or existing permit holders" and whether the proposed use is consistent with the district’s approved groundwater management plan. When granting such a permit, the district may “impose more restrictive permit conditions on new permit applications and increased use by historic users” so long as the more restrictive conditions: (1) apply evenly to all subsequent new permit applications and increased use by historic users; (2) bear a reasonable relationship to the district’s management plan; and (3) are reasonably necessary to protect existing use. The district may impose additional requirements upon permitted wells in order to “achieve water conservation, minimize as far as practicable the drawdown of the water table or the reduction of artesian pressure, lessen interference between wells" and so on.

* A permit issued by a district may place conditions and restrictions on the permit, including limitations on the rate and amount of withdrawal from the permitted well.

* Districts may, in order to minimize “drawdown of the water table or the reduction of artesian pressure, to control subsidence, to prevent interference between wells, to prevent degradation of water quality, or to prevent waste” regulate the production of groundwater by setting production limits on wells, limiting the amount of water produced based on acreage or tract size, limiting the amount of water that may be produced from a defined number of acres assigned to an authorized well site, limiting the maximum amount of water that may be produced on the basis of acre-feet per acre or gallons per minute per well site per acre.

* A district may regulate "out-of-district" groundwater transfers (i.e. transactions whereby groundwater from within the boundaries of the district is pumped and then transported for use outside the boundaries of the district). In considering whether to grant a permit for an out-of-district transfer, a district may consider the availability of water within the district and in the area outside the district proposed to receive the water, the effect the transfer might have on aquifer conditions and other groundwater users within the district, and the approved regional water plan and certified district management plan. However, the district cannot prohibit the export of water and cannot act in a discriminatory manner with regard to would-be exporters.

By design, these various provisions vest each district with wide discretion, with very few specific legislative mandates, as to how it may choose to limit production.

The concept of giving GCDs wide latitude in determining how, and how much to control production arguably makes good sense in Texas, a state with enormous variability in the distribution of groundwater and surface water supplies, population, precipitation rates, economic uses and all of the other factors that play into the availability of and demand for water. Texas is a state of extremes, with deep East Texas receiving up to 60 inches of rain a year and portions of far West Texas averaging no more than eight inches a year.
 Further, there is a great variety in the types of aquifers found in the state and the demands placed upon those aquifers.
 Thus, the Legislature clearly intended via Chapter 36, to avoid a “one-size-fits-all” approach to groundwater management. Rather, the Legislature’s expressed commitment to local GCDs reflects the premise that those people closest to the resource are the people best able to manage it.

All of the powers in Chapter 36 cited above were either created by or strengthened by Senate Bill 1 or Senate Bill 2. Thus, we have seen a clear legislative trend, since at least 1997, to give GCDs real and meaningful regulatory power. This trend has not gone unnoticed by the courts. In 1999, the Texas Supreme Court, describing 1997’s Senate Bill 1 as a “comprehensive water management bill” and an “attempt to improve on this State’s water management,” noted with approval the “Legislature’s efforts to streamline the process for creating groundwater conservation districts and to make them more effective in the water management process.”

This trend toward expanding the powers of GCDs continued, to some extent, in the 77th and 78th Legislative sessions. In 2001 the legislature amended Sections 36.101 and 36.113, Water Code, to specifically allow GCDs to adopt rules limiting production based on tract size. These amendments were adopted in direct response to a decision by the Amarillo Court of Appeals that the High Plains Underground Water Conservation District No. 1 did not have statutory authority to limit water well production based on tract size.
 In the South Plains case the District was faced with an application for a well to be located on a small tract of land owned by the South Plains Lamesa Railroad, Ltd.; the District denied the application and the trial court upheld the District’s decision. The Court of Appeals ruled 1) the District’s rules did not contain a provision that would allow the Board to deny a permit based on taking a disproportionate amount of groundwater based on tract size, and 2) Chapter 36 does not authorize such a rule or action by the District.
 In 2003 the Legislature amended Section 36.116, Water Code, to allow a district to impose different rules and production standards upon different aquifers or geographic areas within its jurisdiction if local conditions warrant the differing standards.
 
IV. THE METHODS GROUNDWATER CONSERVATION DISTRICTS USE TO REGULATE PRODUCTION

Groundwater Conservation Districts have, predictably, regulated production in widely divergent ways, consistent with the widely divergent conditions faced by those Districts. Typically, the degree to which a district limits production depends, in large part, upon the demands being placed upon the groundwater resources within the district. In some cases the production limit is imposed through the drilling permit by limiting the size of the completed well; in other cases Districts impose limits through production permits.

A. Many Districts impose production limits on gallons-per-minute or acre-feet-per-year basis.

Many Districts are placing very few express limits on production.
 For example, some Districts, such as the Cow Creek GCD, currently place no express limits on production. Instead, permits are limited only to the amount of water the permittee can beneficially use. A number of Districts simply limit production by imposing maximum allowable gallons-per-minute or gallons-per-day production rates based on the distance to the nearest property line or another well. Bee County GCD, Sandy Land UWCD, and Sutton County UWCD use this method. Some Districts impose annual production limits on the basis of gallonage or acre-feet per each acre of land associated with a well. For example, the Headwaters GCD limits annual production to between 50,000 and 65,000 gallons per acre. The Real-Edwards District and the Texana GCD both limit annual production to two acre-feet per acre owned or controlled.

A large number of Districts impose a combination of production rate limits and annual production limits. For example, the Bee County GCD imposes a 10-gallon-per-minute per-acre pumping rate limit and an annual maximum production limit of four acre-feet per acre. The South Plains UWCD limits all wells to pumping at a rate of no more than 5 gallons per minute per contiguous acre, with total annual pumping not to exceed four acre-feet per acre.

Some production limits are relatively small. The Brewster County GCD limits annual production to 163,000 gallons (roughly half an acre-foot) per acre per year. The Guadalupe County GCD limits new wells to no more than 0.2 acre-feet per acre annually. Other production limits are rather generous. Live Oak UWCD has a maximum annual production rate of eight acre-feet per acre owned.

B. Districts are increasingly imposing different management regimes for different aquifers or subsections of aquifers within their jurisdictions.

As noted above, the Legislature, in 2003, amended Section 36.116, Water Code, to allow a district to impose different rules and production standards upon different aquifers or geographic areas within its jurisdiction if local conditions warrant the differing standards.
 This approach has been utilized, or is under consideration, by a number of Districts. The Fort Bend Subsidence District, for example, adopted rules in September 2003 that divide the district into two management areas (and one sub-area) – in Area A, each permittee’s groundwater production will, starting in 2013, be restricted such that each permittee may withdraw no more than 70% of its total water demand.

The Harris-Galveston Subsidence District divided its jurisdiction into three management areas.  Each permittee’s groundwater production is restricted by a percentage that varies from area to area: (1) in Area I, each permittee may pump no more than 10% of its total water demands; (2) in Area II, no more than 20% of total water demands; and (3) in Area III, no more than 30% by 2010. 

Kinney County GCD and Lone Star GCD both specify a process whereby different management zones can be created. A number of other Districts, including the Jeff Davis County UWCD, the Medina County GCD, and the Post Oak Savannah GCD are considering the adoption of rules that would impose differing production standards throughout their jurisdictions.

C. Districts are issuing permits that are expressly made subject to future production cutbacks or varying production limits depending upon future aquifer conditions.

In order to protect groundwater resources from anticipated future increases in demand, some Districts are including in their rules future production cutbacks contingent upon declining aquifer conditions. 

The Hill Country UWCD issues production permits on an acre-foot basis, but includes two mechanisms whereby the district may further restrict production in specific areas based upon declining aquifer conditions: (1) the district may declare a “high historical groundwater use area” and impose more restrictive limits on new  wells in the area; and (2) if these restrictions are insufficient, the district may declare a “critical groundwater depletion area” and impose more restrictive limits on both new and existing wells.

This approach has also been adopted by a number of Districts located in the Texas Panhandle. These Districts overlie the Ogallala Aquifer, an aquifer that receives relatively little recharge. Rather than attempt to regulate the aquifer on a sustainable basis these Districts simply regulate the rate at which aquifer levels decline. A good example is the Panhandle GCD, which has an overall management objective of retaining in the aquifer 50% of current groundwater levels (using 1998 as the benchmark year) in 50 years (2048) (the “50/50 goal”). The District requires a “high – impact production permit” for wells producing 350,000 (roughly an acre-foot) or more gallons per developed acre. However, the District may further restrict production in specific areas based upon declining aquifer conditions by designating a “strategic conservation depletion area” and imposing more restrictive limits on wells in the area to achieve the 50/50 goal. Similarly, the North Plains GCD generally limits production to no more than five gallons per minute per acre owned. That amount can be curtailed, however, if it is determined that pumping in a given area is causing a decrease in the saturated thickness of the aquifer at a rate of more than 1¼% per year. In such a case, pumpers in that area are assigned an allowable production amount intended to ensure no more than a 1¼% decline rate.

The Hemphill County UWCD may restrict production in specific areas based upon declining aquifer conditions by declaring a “high historical groundwater use area” and imposing more restrictive limits on new wells in the area. The Hudspeth County UWCD No. 1 issues new permits that authorize a pumping amount that is tied to aquifer levels as measured by an index well. If aquifer levels are high enough, up to four acre-feet per acre may be produced. As aquifer levels fall, the production amount also falls.

D. A few GCDs choose to protect “historic use.”

A groundwater district, "may exercise only such powers as have been expressly delegated to it by the Legislature, or which exist by clear and unquestioned implication."
 The Legislature cannot possibly provide a sufficient framework to address every situation encountered by agencies charged with managing natural resource use within the state. Recognizing this reality, the Texas Supreme Court has stated that "[b]y conferring upon an agency the power to make rules and regulations necessary to carry out the purposes of an act, the Legislature forecloses the argument that it intended to spell out the details of regulating the industry."
  Requiring the Legislature to include every detail and anticipate unforeseen circumstances in the statutes which delegate authority to administrative agencies would defeat the purpose of delegating legislative authority in the first place.
 The duty, therefore, falls on the Districts to exercise discretion and fill in the blanks necessary to implement statutes passed by the Legislature. Further, when an agency is created to establish expertise in a certain regulatory area, the agency is to be given "a large degree of latitude in the methods it uses to accomplish its regulatory function."

It is apparent from Chapter 36 that the Texas Legislature intended to empower GCDs to consider and protect, to the extent the district believes practicable, so-called “existing” or “historic” use. The Water Code requires permits for the drilling, equipping, completing or substantial alteration of wells, but in making such permitting decisions, “the district may impose more restrictive permit conditions on new permit applications and increased use by historic users if the limitations: . .. (3) are reasonably necessary to protect existing use.”
 Similarly, in order to prevent problems such as aquifer drawdown, Districts are empowered to pass rules limiting groundwater production by a variety of methods, including by limiting the amount of water produced per acre.
 When doing so, however, Districts may “preserve historic use prior to the effective date of these rules to the maximum extent practicable . . ..”

Chapter 36 does not define these concepts of “historic use” or “existing use.” Thus, it should be necessarily inferred that the legislature intended for each district to develop its own criteria, tailored to its own  specific circumstances, as to what constitutes historic and existing use and the mechanisms by which and to what extent such use should be protected while regulating groundwater pumping. 

Perhaps the most controversial action being undertaken by GCDs is the protection of so-called “historic use.” Protecting “historic use” can occur one of two ways: 1) through the use of “historic periods,” or 2) by “grandfathering” existing uses. The first method utilizes a production permit (although it may be called any number of things from “Initial Regular Permit” to “Validation Permit”), which is granted on the basis of actual use during a specified historic period, usually just prior to the passage of a district’s rules. “Grandfathering” typically exempts the use from a well that existed on the date the District was created or the rules were adopted. An example of such a district is the Evergreen UWCD, where new wells (i.e. those after the District’s rules were adopted in 1997) must be permitted and are limited to producing no more than 2 acre-feet per acre, and existing wells (those in place when the rules were adopted in 1997) are grandfathered. The Plateau UWCSD also gives preferential treatment to those who can demonstrate historical use. A historical user in that district is entitled to the greater of the amount historically used or 150 acre-feet per year; whereas new well owners may only receive a maximum permit amount of 150 acre-feet per year.

There is some precedent for the use such historic periods. The Edwards Aquifer Authority, for example, allocates pumping through a permit system that gives preference to “existing users.” The Authority issues groundwater withdrawal permits only to existing users who can prove they beneficially used aquifer water during a 21-year “historical period” from 1972 through 1993. Once the permit is issued, it may be sold or leased to others and, except for minor limitations on irrigation permits, the type of use authorized by the permit may be freely changed. Landowners within the Authority’s boundaries who cannot prove use during the historical period are effectively not entitled to a groundwater withdrawal permit at all, although they may apply for an “additional regular permit” if there is water available for permitting once all the historic permits are issued.
 The Edwards Aquifer Authority is unique among groundwater districts, however, in that the permitting structure, including the use of an “historical period” was mandated by the Authority’s enabling legislation.
 The permits granted for this historic use may then be transferred to any other place of use (within the boundaries of the EAA), purpose of use, point of withdrawal or owner without losing its preference. 
The facial constitutionality of the Authority’s use of an historical period has been upheld by the Texas Supreme Court.
 The Supreme Court in Barshop concluded that there is a legitimate state interest in controlling increased demand on the aquifer while at the same time protecting historical users of the aquifer. The court stated that the historical period “is rational and is reasonably related to the Legislature’s goal of precluding increased demand on the aquifer.”

Thus, for example, the Hudspeth County UWCD implemented a permitting program keyed to a 10-and-a-half-year “Existing and Historic Use Period” running from January 1, 1992 through May 31, 2002 (the effective date of the District’s Rules). Persons who demonstrate beneficial, non-exempt use of water during the “Existing and Historic Use Period” may obtain a “Validation Permit” which entitles the permit holder to pump between three and four acre-feet of water per acre of land irrigated during the Existing and Historic Use Period. The amount per acre varies depending upon aquifer levels as measured at a specified monitoring well – when aquifer levels are higher, Validation Permit holders may pump as much as four acre-feet per acre; as aquifer levels decline, that amounts drops to as low as three acre-feet per acre. One who cannot demonstrate beneficial use during the Existing and Historic Use Period and, therefore, cannot qualify for a Validation Permit, may obtain an “Operating Permit” pursuant to which he may pump up to four acre-feet per each acre of land owned when aquifer levels are high, but zero when aquifer levels drop below a specified level as measured at the index well. The historic use protections adopted by the Hudspeth County Underground Water Conservation District No. 1 are currently being contested before the Texas Supreme Court.
 Although the plaintiffs in that case raised a number of issues in the lower courts, the primary issue before the Texas Supreme Court is whether the historic rights granted to existing aquifer users may be retained when the place of use or purpose of use changes. The Court heard oral arguments
 on December 5, 2007 and should render a decision in 2008.

The Kinney County GCD implemented a two-tiered existing/historic use period, running from 1960 through 2003. Existing/historic users receive permits equal to their maximum use during the existing and historic use periods.

The Lone Star GCD gives preference to existing and historic users based upon demonstration of use over a 10 year period from 1992-2002. Existing/historic users receive permits equal to their maximum use during any one year of the existing and historic use period.

E. Several GCDs impose overall production “caps.”

Groundwater Conservation Districts also face a good deal of controversy by setting “production caps” for the aquifer(s) they are to protect. A production cap entails identifying the
 amount of groundwater that may be produced annually from within the district and then authorizing production only up to that amount. As with historic periods, there is precedent for the use of production caps. The Edwards Aquifer Authority Act establishes a “cap” on annual withdrawals pursuant to regular permits, limiting permitted withdrawals from the Aquifer for the period ending December 31, 2007, to 450,000 acre-feet for each calendar year and for the period beginning January 1, 2008, to 400,000 acre-feet for each calendar year.
 The Edwards Aquifer Authority is unique among GCDs, however, in that the permitting structure, including the use of these “caps” is specifically set forth in the Authority’s enabling legislation.

It is apparent from Chapter 36 that the Texas Legislature intended to empower GCDs to impose such caps. The Water Code empowers Districts to pass rules to conserve, preserve and protect groundwater.
 Districts may also regulate production in order to minimize “the drawdown of the water table or the reduction of artesian pressure. . . ..”
 In 2005 the Legislature adopted a new planning process for GCDs that will result in production caps, called Managed Available Groundwater, for every District in the State.
 Once that number is set, the District is legally obligated “to the extent possible,” to issue permits up to the Managed Available Groundwater amount.
 With every GCD subject to a production cap, Districts are very likely going to be amending their rules setting out exactly how the Managed Available Groundwater amount is divided between permit holders, and also how to account for exempt uses.
The Menard County UWCD has already identified district-wide production caps that equate with the estimated annual recharge rates for the aquifers within its jurisdiction – 19,000 acre-feet for the Edwards-Trinity Aquifer and 34,000 acre-feet for the Hickory Aquifer. The Menard District will issue no more production permits once the caps have been reached. Until that time production permits are limited to beneficial use on a case-by-case determination. The District may have to adjust those numbers once the Managed Available Groundwater is set.

Kinney County GCD and Lone Star GCD both have procedures in place whereby different management zones can be created within the district and production “caps” designated for each zone. Permitted production amounts within each such zone would then be cut back to stay within the caps.

V. THE METHODS GROUNDWATER CONSERVATION DISTRICTS USE TO PROTECT WATER QUALITY.

The primary focus of GCDs has, arguably, been to regulate groundwater production.

Districts, however, may also play a role in protecting groundwater quality. Chapter 36 includes general authority for groundwater conservation Districts to regulate water quality. Districts are to be created, consistent with Artic le XVI, § 59 of the Texas Constitution for, among other things, the “prevention of waste of groundwater.”
 “Waste” is defined to include the “pollution or harmful alteration of groundwater in a groundwater reservoir by saltwater or by other deleterious matter admitted from another stratum or from the surface of the ground.
 Districts are authorized to limit production “to provide for . . . protecting . . . groundwater . . . in order to . . . prevent degradation of water quality, or prevent waste of groundwater . . . .”
 Before granting or denying such permits, Districts must consider a variety of factors, including whether “reasonable diligence will be used to protect groundwater quality and that the applicant will follow well plugging guidelines at the time of well closure.”

A number of GCDs have taken steps to protect the water quality of the aquifers within their regulatory authority. Districts have adopted rules intended to protect water quality through the regulation of well spacing, well construction and plugging, and surface activities that have the potential to contaminate groundwater. For example, the rules of the Blanco-Pedernales GCD contain well construction and well closure requirements, as well as production limitations in critical groundwater depletion areas.
 In addition to rules implementing its unique legislation limiting total annual groundwater production, the Edwards Aquifer Authority (“EAA”)
 has adopted well construction and closure rules and rules relating to aboveground and underground storage tanks.
 Moreover, rules adopted by the EAA related to aquifer recharge, storage and recovery projects include provisions related to groundwater protection.
 The Barton Springs/Edwards Aquifer Conservation District has adopted more limited water quality rules, which impose well plugging requirements that exceed statewide standards and authorize the district to issue orders to prevent waste and pollution.
 Other Districts, such as the Hill Country UWCD, have adopted water quality rules regulating well construction within the district.
 
Notably, in a recent change to state law, GCDs are now required to enforce state law and Texas Department of Licensing and Regulation ("TDLR") rules related to abandoned and deteriorated wells located within their boundaries. Section 1901.256 of the Texas Occupations Code now requires groundwater conservation districts to enforce §1901.255 of the Texas Occupations Code, providing standards and requirements related to abandoned and deteriorated wells, and authorizes Districts to file civil suits seeking injunctive relief and penalties in state court. TDLR rules likewise require groundwater conservation districts "to enforce compliance with §1901.255 and standards prescribed by this chapter related to an abandoned or deteriorated well located in the boundaries of the groundwater conservation district."

VI. WHAT DOES THE FUTURE HOLD?

As stated above, the Legislature has, thus far, expressed a strong preference for local control of groundwater resources, by giving Districts wide latitude in determining how to manage groundwater resources. The legislative trend, since at least 1997, has been to give GCDs more and more regulatory power.

At the same time, there is increasing pressure being brought to bear on the legislature to re-consider its delegation of power to GCDs. It is, of course, much easier for a legislator to support the concept of local control by a groundwater district in the abstract than when he or she is confronted by a constituent with an alleged “horror story” about the actions of a groundwater district. As more and more Districts implement real production limitations, more and more landowners adversely affected by those limitations are, naturally, complaining to their legislators. There will also be considerable pressure from water marketers who want to maximize their production in the short term and are likely to object to districts setting 

The Legislature is continuing to devote substantial attention to groundwater regulation during the legislative interim. The House Natural Resources Committee interim charges include a charge to “monitor ongoing efforts related to joint planning in groundwater management areas, including progress toward setting desired future conditions for aquifers. Examine and evaluate the process relating to an appeal challenging the approval of desired future conditions.”

With all this activity, it is possible that the legislature could seriously contemplate major revisions to the authority of GCDs in the next legislative session. In the authors’ opinion, this would be ill-advised. The Legislature has amended Chapter 36 in every legislative session since 1997. Keeping up with these changes has proven to be a formidable and costly task for local Districts. Districts and the communities regulated by those Districts have devoted massive resources to rulemaking, developing, and complying with permitting programs to implement all of these changes. Districts and permit applicants have participated in costly permit adjudications. Permittees and landowners have made major investments based upon the state of the law and rules passed by local Districts. In the authors’ opinion, it would be misguided to undo all that effort and expense by yet again tinkering with the rules of the game. A better approach would be to retain the status quo and give all Districts the time to implement their programs. In the meantime, the inevitable lawsuits challenging the rules and actions of Districts, such as the lawsuits currently pending challenging the rules of the Hudspeth County and the Guadalupe County Districts, will work their way through the courts and thereby give Districts additional guidance on the acceptable parameters of their rules and programs. As rules are upheld by the courts, they will likely form a template for other Districts, thereby gradually leading to a degree of uniformity among Districts. This, arguably, is the quickest and most cost effective route to the maturation of groundwater regulation in the state.

VII. CONCLUSION

The Water Code vests GCDs with wide discretion, and few specifics, as to how to regulate production. This is based on the premise that a “one-size- fits-all” approach to groundwater management is not appropriate in a state as diverse as Texas. Rather, the Legislature’s expressed commitment to local GCDs reflects the premise that those people closest to the resource are the people best able to manage it. Not surprisingly, Districts have chosen to regulate groundwater production in widely divergent ways, consistent with the widely divergent conditions faced by those Districts. As Districts become increasingly active and either impose painful cutbacks on pumpers or deny water marketers the windfalls they seek, some of those affected by the Districts’ actions will attempt to pressure the legislature to reconsider the concept of local control. It remains to be seen whether those efforts will succeed. However, the better approach would be to maintain the status quo, thereby giving Districts the time to fully implement their programs.
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� Tex. Water Code Ann. § 35.003 (Vernon 2000 & Supp. 2006)


� Id. § 36.0015 (Vernon 2000).


� Sipriano, 1 S.W.3d at 81 (Hecht, N., concurring).


� Id. at 75.


� S.W. 279 (Tex. 1904) [hereinafter "East"].


� Id. at 280-81


� Sipriano, 1 S.W.3d at 76.


� City of Corpus Christi v. City of Pleasanton, 276 S.W.2d 798, 802 (Tex. 1955).


� Id. at 801; Friendswood Devel. Co. v. Smith-Southwest Indus., 576 S.W.2d 21, 30 (Tex. 1978).


� Id. at 28-29


� Sipriano, 1 S.W.3d at 82 (Hecht, N., concurring).


� See id at 76.


� Id. at 80


� Id. at 82 (Hecht, N., concurring).


� East, 81 S.W. at 280 (quoting Frazier v. Brown, 12 Ohio St. 294 (1861) (emphasis added)).


� Sipriano, 1 S.W.3d at 77.


� Tex. Const. Art.  XVI, § 59(b).


� Bennett v. Brown County Water Improvement Dist. No. 1, 272 S.W.2d 498, 500 (Tex. 1954); Sears v. Colorado River Municipal Water Dist., 487 S.W.2d 810, 812 (Tex. Civ. App.–Eastland 1972, writ ref. n.r.e.).


� See Act of May 19, 1949, 51 st Leg., R.S., ch. 306, 1949 Tex. Gen. Laws 559.


� See Texas Water Development Board. Groundwater Conservation Districts: Confirmed and Pending Confirmation (map). State of Texas, August 1, 2007.


� “GCD Facts”, Texas Water Development Board website, http://www.twdb.state.tx.us/gwrd/gcd/factoids.htm.


� Tex. Water Code Ann. § 36.052 (Vernon 2000).


� Act of June 1, 1997, 75 th Leg., R.S., ch. 1010, §§ 4.20-4.39, 1997 Tex. Gen. Laws 3610, 3642-3653.


� Act of May 27, 2001, 77 th Leg., R.S., ch. 966, §§ 2.29-2.57, 2001 Tex. Gen. Laws 1880, 1896-1909.


� Tex. Water Code Ann. § 36.101 (Vernon Supp. 2006).


� Id. § 36.113 (Vernon Supp. 2006).


� Id. § 36.1131 (Vernon 2000 & Supp. 2006).


� Id. § 36.116 (Vernon Supp. 2006).


� Id. § 36.122 (Vernon Supp. 2006).


� See NATIONAL CLIMATIC DATA CENTER, CLIMATOGRAPHY OF THE UNITED STATES NO.. 81, MONTHLY STATION NORMALS OF TEMPERATURE, PRECIPITATION, AND HEATING AND COOLING DEGREE DAYS 32-40 (1971-2000).


� See TEXAS WATER DEVELOPMENT BOARD, WATER FOR TEXAS 38-47 (2002).


� Sipriano, 1 S.W.3d at 79


� South Plains Lamesa Railroad, LTD v. High Plains Underground Water Conservation Dist No. 1, 52 S.W.3d 770 (Tex.App.—Amarillo, 2001, no writ).


� Id. at 779-780.


� Act of June 20, 2003, 78 th Leg., R.S., ch. 1242, § 1, 2003 Tex. Gen. Laws 3507.


�All districts indirectly impact groundwater production in various ways by increasing the costs and administrative


burdens of pumping, and by facilitating the district’s ability gather information and enforce its rules, such as by: requiring well owners to keep records and file reports of the drilling, equipping, and completing of water wells and of the production and use of groundwater (Id. § 36.111); requiring that drillers’ logs be kept and filed with the district for water wells dug within the district (Id. § 36.112); specifying minimum spacing distances between wells and setbacks from property lines (Id.§ 36.116); charging “production fees” based upon the amount of water authorized to be or actually withdrawn from a well (Id.


§ 36.205); and charging “export fees” on water exported for use outside the boundaries of the district (Id. § 36.122(e).





� Act of June 20, 2003, 78 th Leg., R.S., ch. 1242, § 1, 2003 Tex. Gen. Laws 3507.





� Tri-City Fresh Water Supply Dist. v. Mann, 142 S.W.2d 945, 946 (Tex. 1940).


� Railroad Com'n of Texas v. Lone Star Gas Co., 844 S.W.2d 679, 687 (Tex. 1992) (citing Dallas County Bail Bond Bd. v. Stein, 771 S.W.2d 577, 580 (Tex. App. – Dallas 1989, writ denied)).


� Id. at 689


� State v. Public Utility Com'n of Texas, 883 S.W.2d 190, 197 (Tex. 1994).


� Tex. Water Code Ann. § 36.113(e)(emphasis added).


� Tex. Water Code Ann. § 36.116(a)(2)(B) – (D)(emphasis added)


� Tex. Water Code Ann. § 36.116(b)(emphasis added).


� The EAA determined that “additional regular permits” cannot be issued because the historic use (Initial Regular Permits) used all the available groundwater.


� Act of May 30, 1993, 73 rd Leg., R.S., ch. 626, 1993 Tex. Gen. Laws 2350; as amended by Act of May 29, 1995, 74 th Leg., R.S., ch. 261, 1995 Tex. Gen. Laws 2505; Act of May 16, 1995, 74 th Leg., R.S., ch. 524, 1995 Tex. Gen. Laws 3280; Act of May 6, 1999, 76 th Leg., R.S., ch. 163, 1999 Tex. Gen. Laws 634; Act of May 28, 2001, 77 th Leg., R.S., ch. 966, §§ 2.60 - 2.62 and 6.01 -6.05, 2001 Tex. Gen. Laws 1880, 1910 and 1961 - 62; Act of May 23, 2001, 77 th Leg., R.S., ch. 1192, Tex. Gen. Laws 2552; see also Act of June 1, 2003, 78 th Leg., R.S., ch. 1112, § 6.01(4), 2003 Tex. Gen. Laws 3188, 3193 (hereinafter “EAA Act”). 


� Barshop v. Medina County Underground Water Cons. Dist.,925 S.W.2d 618 (Tex. 1996)


� Id. at 632. 


41 Tex. Water Code Ann. §§ 11.301 – 11.341 (Vernon 2000 & Supp. 2006).


� Guitar Holding V. Hudspeth Cty Undg. Water,  209 S.W.3d 172 (Tex. App.--El Paso 2006, Writ granted) 


� See video of the oral argument at http://www.supreme.courts.state.tx.us/oralarguments/2006/06-0904.mp3


� EAA ACT § 1.14(b) and (c).


� Tex. Water Code Ann. § 36.101.


� Id. § 36.116.


� Tex. Water Code Ann. § 36.108(o).


� Tex. Water Code Ann. § 36.1132.


� Tex. Water Code Ann. § 36.0015.


� Id. § 36.001(8) (Vernon 2000).


� Id. § 36.101; see also id. § 36.116(a).


� Id. § 36.113(d)(5) and (6).


� See BLANCO-PEDERNALES GROUNDWATER CONSERVATION DISTRICT RULES 4.2, 4.3, 4.4 and 5.2 (Feb. 11, 2002), at � HYPERLINK "http://www.blancocountygroundwater.org" ��http://www.blancocountygroundwater.org�.


� Besides Chapter 36, the Authority derives significant additional regulatory authority to protect the Edwards Aquifer from the Edwards Aquifer Authority Act.


� See EDWARDS AQUIFER RULES ch. 713 (Dec. 26, 2003), at http://edwardsaquifer.org/pages/


� See id., ch. 711, Subch. J


� See RULES AND BYLAWS OF THE BARTON SPRINGS/EDWARDS AQUIFER CONSERVATION DISTRICT 3-1.12, 3- 3 .6 a n d 3 -5 .3 (A u g . 1 4 , 2 0 0 3 ), at � HYPERLINK "http://www.bseacd.org/rules.html" ��http://www.bseacd.org/rules.html�.


� See HILL COUNTRY UNDERGROUND WATER CONSERVATION DISTRICT RULES 8.1. (MARCH 19, 2002), at � HYPERLINK "http://www.hcuwcd.org" ��http://www.hcuwcd.org�.


� 16 Tex. Admin. Code § 76.1011 (2004).





